Paper prepared for the Workshop “W086 Deportatiostice and Anxiety” at the 12th EASA
Biennial Conference “Uncertainty and disquiet”, Mare, France, 10-13th July 2012

Struggling over exclusion: the decision-making process on the deportation of foreign
national offendersfrom Switzerland

Christin Achermann, Centre for Migration Law (CDBi)d Centre for the Understanding of Social
Processes (MAPS), University of Neuchatel, Swarerkhristin.achermann@unine.ch

First draft - Please do not cite or circulate withbthe author’s permission

1. Introduction

With the slogan “For more security” the Swiss Pe&plParty (SVP) promoted their
referendum in favour of the automatic expulsioncaminal foreign nationals which was
launched in 2007 and voted in 2010. On the podtarsging all over Switzerland, the
objective was illustrated by a white sheep kickanlglack sheep out of a territory marked with
the Swiss flag.A majority of the Swiss voters was convinced tBaiftzerland could actually
become more secure by accepting the amended ciostél article. The entire campaign of
the authors of the popular initiative focused oa tiwreat foreign national offenders allegedly
posed to Switzerland and its citizens. In suchimate of anxieties, it was difficult to argue
against the proposed amendment, not at least edadig not seem reasonable to be against
“more security”. This might explain the successtld referundum. As we know from the
growing body of literature on deportation, securdgpects and particularly concerns
regarding criminal behaviour have for a long tineih core-aspects of deportation practices
(e.g. Cohen 1997; De Genova and Peutz 2010; Kamst007; Walters 2002). In the last
decade, a growing number of scholars have stadedudy these practices of physical and
territorial exclusion of unwanted persons from theitory of a state they are not citizens of.
In the meantime, different facets of the phenomenfodeportation have been highlighted by
scholars coming from numerous disciplines and usimgriety of approaches. Besides more
theoretical contributions on the nature and effettdeportation policies and practices
especially regarding questions of migration con{el. De Genova 2002; Peutz and De
Genova 2010; Sayad 1998; Walters 2002), the pergpeof the deported persons after
having been returned has been in the focus of Ismaiaropologists (e.g. Bibler Coutin 2010;
Drotbohm 2011; Peutz 2010). Other studies are ratiterested in the way different national

bureaucracies implement migration policies in gahand particularly deportation policies in
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practice (e.g. Ellermann 2009; Gilboy 1991; Heyr@@00). This article aims at contributing
to the knowledge on deportation by looking at nfir another perspective again: It is
interested in the dynamic of the decision-makingcpss in which the foreign national
offenders who risk being deported on the one hawld'the state”, or more precisely the staff
of migration authorities as well as judges on ttieeohand, argue over the question whether a
person will be excluded from the territory of adign nation-state or if s/he will be allowed to
continue living there, in spite of having violatex® law.

The referendum campaign of the Swiss People’s Raatybased on two premises: First, as it
aimed at creating “more security”, it was basedhmidea that the current law and practice
regarding deportation of foreign national offendesss not sufficient to guarantee security.
Second, by pointing at the foreign national offesdé& suggested that they were the main
cause of the alleged threatened security of Svétdr Putting criminality in relation to the

presence of migrants and suggesting that departatauld enhance or restore security is a
way of creating a situation of uncertainty whichktjfies security measures (Bigo 1994, 1998).
By the simple way of talking about migrants and maipn in the context of criminality, the

idea of causal relations between the two domaitraismitted, without even giving evidence
of such a relation and of the expected impact efsthiution that is suggested (Faist 2004). In
order to refer to such a mechanism which makeshipaising a security rhetoric (or security
practices) when talking about a specific topic,hs@s for instance migration, the issue
actually turns into a security issue, the term tsitization” started to be used by scholars
(e.g. Buzan and Waever 2003; Huysmans 2006). Redeiw different threats and fears is one

of the characteristics of such securitizing proesss

Contrary to the argument in favour of the referencan automatic expulsions, | will show in
this article that both in the current legal framekvand in the practice of the responsible
cantonal authorities and the cantonal and fedenaits the ideas of risk prevention, security
and anxieties play a crucial role. After a briefraguction to the present legal situation
regarding foreign national offenders and its impdaiation, this article will mainly focus on
what | call the “struggle over exclusion” (Achermdiorthcoming [2012).2 With this | refer

to the decision making process on whether a foraeajional offender will be deported after
his/her release from prison or not. Since it c&e tgears until the decision on deportation or

stay becomes final, this period can be seen as@ & liminal stage characterized by

2 This expression is inspired by Jirgen Mackert'saffipf um Zugehdorigkeit* (struggle over belonging)
(Mackert 1999).



uncertainty. Before concluding the article, |1 wslhow how this uncertainty affects the way
the foreign national inmates experience and dedh wheir imprisonment and how the
uncertain future place of stay influences the dewss of penal authorities regarding the

custodial conditions.

This article is based on an in-depth study on theaon of foreign nationals in the Swiss
penal system. Data include some 120 interviews hath male and female foreign inmates,
with prison staff and with administrative staff pénal as well as of migration authorities.
Furthermore, around 800 personal files on convidtedign nationals in prisons and at a

cantonal office for migration were analyz&d.

2. Thecurrent legal situation and itsimplementation

Currently, administrative consequences of a criinboaviction for the future residence of a
foreign national in Switzerland are regulated ia 8wiss Foreign Nationals Act (FNA)The
Cantons are responsible for decisions on a foresgmesidence or its termination. As a
consequence, cantonal practices are heterogenaduthere are no federal statistics on the
number of deportations of criminal offenders. Récestimates suggest that around 750
foreign nationals with residence permits are degbannually for reasons related to criminal

convictions (Wichmann et al. 2010).

Cantonal migration authorities can revoke or naere an existing residence permit of a third
country national if, among other reasons, s/he “ha$ been given a long custodial sentence
or has been made subject to a criminal measur§’.grhas seriously or repeatedly violated,
or represents a threat to, public security and romlé&witzerland or abroad or represents a
threat to internal or external security” (Art. 6A&). A revocation results in the person
having to leave the countfyCitizens of EU member states can only be “removedfer the

following condition: “The personal conduct of thedividual concerned must represent a

% The study was directed by Hans-Rudolf Wicker (nsity of Bern) and financed from 2003-2005 by the
National Research Program 51 “Social inclusion excusion” of the Swiss National Science Foundatitime
research team consisted of the author, Ueli Héstethd Jonas Weber (see Achermann 2008, 2009).

* Federal Act on Foreign Nationals of 16 Decembd52®tatus as of 24 January 2011 (SR 142.20).

® In order to have a global idea of the number oéiffn national offenders being deported from Switrel
yearly, we would have to add the number of depooféshders who had not been entitled to stay incthntry,
such as for instance drug traffickers who had ttiention to return to their country of origin ontteey had
delivered their goods. Unfortunately, there arestatistics and no estimations on this number.

® Foreign nationals without a residence permit imilany case be deported, unless the executioneofetmoval
order would violate the principle afon-refoulementart. 3 of the European Convention on Human Rights
ECHR).



genuine, present and sufficiently serious threggctihg one of the fundamental interests of
society.” According to this legal framework, deportationse aclearly conceived as

instruments in order to protect public security amwder. However, the interpretation and
implementation of these rather imprecise notiorthsas “long custodial sentence”, “violating
public security and order” or “representing a tlirday the cantonal administrations and

courts is less then clear and creates a broad mafgiiscretion.

3. Struggling over exclusion

In contrast to the “expulsion initiative” which fgresently still awaiting implementation,
cantons can exercise discretion in deciding whetihey want to deport a specific foreign-
national offender. In doing so, cantonal admintgires are bound to respect procedural
guarantees such as the principle of proportionalityerefore, they decide on a case-by-case
basis whether a particular person will be allonedtay or will have to leave. The procedure
concretely adopted is the balancing of public edgeragainst private interest in order to
evaluate whether the deportation of a specific gens proportional. The overwhelming
majority of foreigners with a residence permit wierland fight hard and use most of the
legal means at their disposal to be allowed toinastto live in the country. The same is true
of asylum seekers though they do not necessantytaistay in Switzerland per se, but their
main objective is not to be repatriated to theurdoy of origin. Therefore, it is usually a court
that takes the final decision on whether the deniso deport a person was proportional or

not.

In the following, the entire process until a firdécision on deporting a foreign national
offender or not is taken, is conceived and analyiredn agency-oriented social closure
perspective (Achermann 2008; Brubaker 1999; Mack6@&9; Steinert and Pilgram 2007).
Without entering into its details, this means tthet decision-making process is understood as
being a struggle between foreign nationals who cidtacha crime and the Swiss state over
their right to continue to stay on its territorydato live as members of its society. Inclusion
and exclusion are considered to be the two pol@scohtinuum of possible situations of more
or less access to rights and resources and ofcipation in different social fields. The
interaction between the different aspects and $aoétlegal structure and social activity

finally leads to a specific outcome, which in tiregent case would be the decision to exclude

" Article 27 al. 2 Directive 2004/38/EC of the Eueam Parliament and the Council of 29 April 2004.



a person physically from the territory of Switzewdaor not. An important aspect of this

approach is to conceive both “parties” in this ggle as competent, powerful and reflexive
actors (Giddens 1984). In this sense, even thohghpower imbalance between the Swiss
state and foreign national offenders is huge, #itted are still to be taken as actors who can

and do take decisions and who are not mere viaiinegal structures or bureaucratic orders.

In this theoretical context, the practice of depgytforeign nationals — be they offenders or
not — is to be seen as one of the technologieshndtattes use in order to spatially realise the
(partial) legal exclusion of foreign nationals bégmn their status which is characterised by
the lack of an unrestricted right of abode. In otiverds, as a consequence of their legal
exclusion from full citizenship rights in the statbwhich they are not citizens, foreigners can
be spatially excluded from its territory.

In the following, | will present in a first stepelarguments that are used in this “struggle over
exclusion” by the state — represented at firstheydtaff of cantonal migration authorities and,
in case of appeals, by courts — in order to jughfy legal and territorial exclusion of foreign
national offenders. In the second step follow tftguments advanced by the foreign nationals
themselves in order to contest such a decisionhWagard to both perspectives, | am
particularly interested in the importance of anetand security concerns during this process

and for its outcome.

a) The State’s point of view: the public interest okming threat to public security and

order

As we have seen, according to the present legak ral foreign national resident can be
deported from Switzerland if s/he has been giveioag custodial sentence” or if s/he is

considered to be a threat to public security arteiorThe cantonal migration authorities as
responsible bodies for the implementation of theelgm Nationals Act are therefore bound to
implement the legal article in a way to make st public security and order are protected.
If the future presence of a person is considerdaetaisky in this regard, they will force the

person to leave the country. The analysis of writteportation orders, case-law on
deportation cases and of interviews with officialsmigration authorities reveals that the

threat a foreign national offender is thought tegds the main argument in order to justify
that a deportation order is a proportional meadargractice, the importance of this threat is
evaluated on the basis of the length of the seatemd the type of offence the person
committed. In this reasoning, the longer a sentérasebeen given by the criminal court, the

more threatening a person is thought to be. Asnargérule, the Federal Court decided that a
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sentence of more than one year is to be seen &ng tustodial sentenc&’However, a
closer look into the arguments and justificatiod®ves discerning more precisely what
exactly is thought to bénreatenedand what or who is perceived as betihgeatening

Threatened goods

The main goods or objects that are presented — oroless explicitly — as being threatened
are security, the credibility of the legal systesrger, national identity, the hospitality of the
country and its citizens, and last but not leastonal sovereignty. Thus, justifications of
deportation orders illustrate what scholars in sgcstudies have been repeating for quite a
while: the difficulty to define precisely what seity is and, as a consequence, the
opportunity to use this notion as an umbrella-téommany things and situations without
specifying what exactly is referred to. In practieeigration officials and courts present
securityto be threatened in the first place when refertmghe criminal act. Thus, public
security and, according to the type of offence, phesical integrity of the inhabitants is
thought to be threatened if the person continudisedn the country. From another point of
view, the fact of disrespecting the law is alsdeeat to the legal system and its credibility.
This aspect is mobilized to justify that actiongtéo be taken if such a violation happens. In
the case of foreign nationals, in addition to tle@g sanctions, administrative measures are
thought to be necessary in order to protect tharggof the legal system. Another variation
of threatened security appears if the fact thagragn did not work at all or not on a regular
basis in the past and that s/he will probably ddpemsocial welfare after release is taken as a
negative aspect in balancing of public againstatevinterest. In these cases, the potential
financial burden is presented as a threat to tiential security of the state which is used to
justify the territorial exclusion of an unwanteddmn national.

Even more multi-faceted in its interpretation ie threatenedrder. Its most common use is
“public order” which, according to the Federal Cotafers to “the sum of all the unwritten
conceptions of order whose respect is, accordirigdauling social and ethical point of view,
an indispensable condition of an orderly way of hnrmo-existencé®. This definition points

to the strong dependency of conceptions of ordenfa specific social and cultural context.

In the practice of migration officials’ discoursepublic order is consequently mainly

8 Judgement 2C_295/2009, 25.09.2009.

° “Internal security” would be the notion used tfereto for instance terrorist threats, i.e. extramriminal acts
directed at the State and the general public. irdata however, there were no such cases.
Yhttp://www.bfm.admin.ch/content/dam/data/migratieshtsgrundlagen/weisungen_und_kreisschreiben/weisu
ngen_auslaenderbereich/entfernungs-_und_fernhadsrahmen/8-entfernungs-fernhaltemassnahmen-d.pdf
(05.07.2012), p. 10.




culturally interpreted and implemented. This metra the fact of not respecting the rules
and norms of the “host-society” as well as the whlving of the offender before and his/her
reactions after having been arrested are intemgbr@seunwillingness or even inability of the
person to respect the existing social and normatrder of the country. The non-respect of
public order is therefore presented as a threaotdety and her normative basis. In such
cases, the offender is mostly attested a “lackntégration” which refers to the alleged
position of the individual vis-a-vis Swiss sociefpt. the same time this situation is presented
as being a threat to society and its integratioa esllective. As a consequence, the exclusion
of the threatening person seems to be necessanagmopriate for the protection of the

collective, but also justified since it is the pers fault of not having “integrated”.

A very frequently used formula when justifying ttheportation of a foreign national offender
is the reproach that the person, by his/her wagctihg, “abused of the right toospitality’.
Here again, the arguments are related to the diffealm of unwritten norms, that one should
nevertheless know and respect. Abdelmalek Saya#@8j1fhentions this point of view as
being central for justifying the deportation of éayn-national offenders. In his opinion,
foreigners who violate the written law of the caynwhich receives them violate at the same
time the unwritten “law of good conduct when yoe at someone else’s place” - that is they
commit an “error of politeness” (Sayad 1998: ¥3n this sense, migration authorities argued
in one case that “by his way of acting [he had]pldiged an attitude which does not
correspond to the loyal behaviour which is the diom of any right to hospitality”. The
threatened object then seems to be Swiss hospitaili openness which are perceived as
being central tonational identity — among other as expressions of the highly valued
“humanitarian tradition” of the country which li@$ the core of the national self-image. The
way the formula of the abuse of the right to hadpit is used furthermore reveals that this
“error of politeness” is perceived as an insulSwitzerland and its good intentions. In this
sense, the fact of accepting immigrants is preseagebeing an altruistic act of generosity
towards “guests”. As such, they are expected tpeas or to subject themselves to, the rules
of their “hosts”. Hence, if a foreign national date violate written law and unwritten norms,

the right to hospitality will be revoked and thegmn deported.

Finally, on a different level again, authoritiesstify the deportation of foreign national
offenders by an alleged threatdovereigntyIn this sense, the state has to react in a alegr
strong way to offences committed by foreign natisnia order to restore and reaffirm that it

™ Quotes originally in French were translated byahthor.



is the instance in power of deciding over who Hesright to reside on its territory. Urging
persons who violated the law to leave is a theesfoway of demonstrating that the state is in
control of what is happening on its territory ($8sutz and De Genova 2010: 2).

Threats

To a certain extent, what is being perceived asatlening is already contained in the
arguments concerning the threatened goods. Stilgrder to shed more light on the way
deportation of foreign national offenders is justi, it seems useful to look in detail at the
menaces presented in the discourses of migratiociaté and courts. Three broad categories
of threats can be differentiated: offence-relafgtson-related and organization-related ones.
The first and most evident threatrecidivism By the means of excluding the offender from
the territory, the risk that s/he will reoffendtisought to be eliminated. It is therefore not
surprising that in addition to the length of thetemce which is taken by the authorities as an
indicator of the badness of a deed, the type cénu# is also taken into account. Violent
crimes, drug and sexual offences are thereby cerexido be particularly bad and the interest
of preventing the risk of reoffending is theref@gpecially big. This type of evaluation is
mostly done on the basis of the written judgeméni@® criminal court. Contrary to decisions
by penal authorities, no professional evaluatiomeggrds the risk of recidivism is used for
this purpose. The fact that a foreign national bachmitted a certain offence is taken to be
sufficient for proving that s/he is capable of sactiolation of law and therefore enough for

justifying his/her deportation.

However, the offence and the risk of it being répéare not evaluated independently, but in
relation to thgpersonwho committed it and to his/her characteristias. iRstance, the way a

person behaves after having been convicted can &avefluence on the perception of the
threat s/he is thought to represent. However ittisence can only be negative: The fact that
a foreign national who risks to be deported beha@eesectly while being in prison, that s/he

may even regret his/her deed, that s/he promisedonceoffend, etc. are not accepted as
arguments against a deportation order by migraighorities. On the contrary, if the person
does not behave correctly in custody and/or if slbes not show any sign of remorse and
understanding that s/he did something wrong, theathof recidivism is thought to be even

bigger.

In addition, the arguments used in the decisioningakrocess pro/contra deportation reveal
the way the persons in question are perceived bgratmon officials and how these
characteristics are thought to be related to tfenoé. In this context, the first and foremost
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characteristic is the foreign, i.e. non-Swiss, orality of the person. Being a foreign national
resident encompasses a variety of (alleged) charsiits which can serve as arguments
against them being allowed to continue living init3erland: they are not considered to be
part of “us”, are different, are citizens and tliere allegedly loyal members of another state;
in short: they are outsiders (Elias 1990), who hadertheless been accepted as “guests”. In
that sense, any foreign national is suspect — wisiethy any of them can be deported under
certain circumstances. If in addition such a persamfirms by committing a crime that s/he
really is a risk to security and order, she conéirthe pre-existing suspicion and therefore
becomes an unwanted person. It is interesting heryélat in our data there is no evidence
that certain national or ethnic groups are percka® particularly threatenirt§.The sex of
the person is another characteristic that is —eraithplicitly — influencing the evaluation of
the risk a foreign national offender might représ&oth discourses and existing statistics on
deported persons and custodial conditions revesl tiale offenders are considered to be
more threatening than female ones (Achermann 28@Bermann and Hostettler 2007).
Gender stereotypes appear for instance when nuografficials talk about the relationship of
mothers and fathers to their children and as aemprence about the effects the deportation of
a mother or a father would have on the well-beifithe children. In addition to such family-
related gender stereotypes, the reasoning andgastimigration officials makes clear that
they perceive male foreign national offenders asdoenore dangerous than female ones.
Since most of these personal characteristics (offenationality, sex) which contribute to
constitute a “dangerous other” cannot be undorghanged easily, the most effective way of
preventing these perceived threats seems to behysigally exclude the person from
Switzerland so that it would not be affected by kimgl of risk’

Interviews with migration officials and membersagpealing instances reveal another threat
that guides the decision-making process whichtisgd on the level of the administration as
an organization Irrespective of the precise decision and affaistake, officials are always
afraid of being corrected by a higher level ofgdiction. This means that the genuine interest
of migration authorities to avert any danger to t3aiand and its citizens that a foreign

national might cause is limited by the parallel rd aometimes contradictory — interest of

12 siill, cultural and national stereotypes are pmed® migration officials’ discourses. But insteafibeing used
to stress the threat a person represents, thegrraffpear as indicators that the person lackshattat to

Switzerland and is not integrated.

13 Even though there are numerous examples of deppessons who try and sometimes succeed in reytnin
the country they had been deported from, this dsigecompletely neglected in the reasoning of migra

authorities.



taking decisions that will be approved by highestamces. If the higher instance corrects the
migration authority’s decision, the latter is notyin the position of the loser and to a certain
extent also of the one who has not done his jopgrty, but it has additionally to bear the
expenses of the costs of the appeals procedure.niainly due to the right to appeal and
therefore the threat of being controlled and reprided that a cantonal migration authority as
the first decision-taking actor might refrain frasheporting a foreign national offender. The
main motives for such a self-restricting decisioa the risk of violating international human
rights standards such as the right to private amdly life (art. 8 ECHR) or the principle of
non-refoulemenfart. 3 ECHR). These aspects have to be takeractount when evaluating
the personal interest of the persons in questiachnincludes that migration officials have to
consider the possible disadvantages a forced rétuthe country of their nationality could
represent for themselves and their families. Copti@a the arguments in favour of deporting
foreign national offenders, these aspects are hemmst fixed explicitly in the legal texts, but
have been specified continuously in the case-lath@federal Court and the European Court
of Human Rights.

Summing up, it becomes clear that the decision hendeportation of a foreign national
offender is largely influenced by a variety of imengled anxieties at different levels and of
different intensity. The diffuse and poorly spesifithreat which the future presence of the
person on the Swiss territory would represent toa#lg diffuse threatened goods is the main
argument legitimizing a deportation order. The leggaunds mention this motive explicitly.
However, they also give the responsible officialasiderable discretionary power and create
the opportunity for the influence of subjective emties and moral standards of individual
bureaucrats in their role of representating theestad society and of being responsible for the
protection of public security and order by takitg inecessary decision on in- or excluding

foreign nationals?

b) Private interest defended by the foreign nationémders: the strength of social bonds
and the frightening future

As it has been mentioned before, it is only wittaleresidents threatened by deportation that
a decision-making process including the balancingterests takes place. It is largely up to
the foreign national offenders to present the ampusidefending their private interest which

have to be taken into account by migration off&ialontrary to the public interest which,

4 Ellermann (2009: 171) defends a different intetatien of bureaucratic discretion when proposirshibuld
be increased in deportation cases.
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according to the relevant legal article, puts theedt represented by a foreign national
offender to the forefront, the official discoursktlbese persons is less security-oriented and
sounds more positive. As we will see, this doesmean that they do not feel a variety of
anxieties. Rather, this type of discourse is thiecefof the legal structuring of the
administrative procedure which takes as a stapwigt the threat a foreign national offender
represents. The foreign nationals are then askedaict to this “accusation” and to present
their private interest. Doing this, they intendpt@ve that authorising them to stay would be
the adequate decision. Usually, there is no pefsmrdact between the foreigner threatened
by deportation — who are mostly represented bywgda— and migration officials (or judges
or court clerks), so that the “struggle over exidn$takes place in written form. Due to this
procedure and probably also to strategic reasdres,fdreign nationals demonstrate their
personal interest in staying in Switzerland by hgjtting three types of arguments which will
be developed in this section: First and most ingrdricomes their close attachment to
Switzerland and its inhabitants which aims at pmeeg a deportation order as a
disproportionate measure. Second they respondetalteged risk of recidivism and aim at
appeasing the anxieties of the state. And as d fwint follow arguments related to the
negative effects of a forced return to their coyati origin which are again used to underline

the disproportionality of a deportation order.

The most important argument of foreign nationaknéfers to contest their deportation is to
highlight their attachmentto Switzerland. In the written documents sent t@ration
authorities, they mainly develop reasons why tdeportation would result in a violation of
their right to private and family life (art. 8 ECHRIn order to prove this, they insist on
different types of bonds they have to Switzerlasdaacountry, to its economy and, most
importantly, to persons (be they Swiss or foreigngremselves) living there (Achermann
forthcoming [2012]. As a consequence, deportation and its expedfect® on the deported
person and his/her family are presented as beirggunes too heavy to be justified by the
committed offence for which the person was servingr had already served — his/her
sentence. In the interviews with persons who knevieared they would be deported after
their release from prison, we came additionallkriow the more personal, and in many cases
also the very emotional variation of this legaltyustured discourse. In these situations, the
inmates express their anxieties related to theatho¢ being deported. Most inmates are
terrified by the idea of having to leave and besegarated from their families. The prospect

of having to live in a country far away from thehildren is for certain persons even worse
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than the mere fact of having to return to theirrdop of origin. A Brazilian woman whose
daughter is a Swiss citizen because of her Swikerfavas in tears when she told us: “I have
to go to Brazil. My daughter will stay here. Thatnot possible. [...] They will separate me
and my daughter. She is going to blame me forithike future; that is not okay. [...] | want
to stay with my daughter. If | am here, | can seeehlf | am in Brazil, | cannot see her.
Everything will be over. [...] My daughter does naant to go to Brazil. It is better for her to
stay here, because of the school and everythingt” @so family members express their
anxieties of having to return to a country thafoi®ign to thent> Some of them write letters
to migration officials and try to convince them afowing them to stay by explaining that
they do not speak the language, do not know thal logisine and would have problems
adapting to a way of life which is “completely ali¢o our everyday way of life”. Others,
among them people who do not have children, aralgnairaid of the disconnection to their

past life and of an unknown future in a place teyot want to live.

The second argument of the foreign national offemda favour of them staying in
Switzerland responds directly to the public intepesented by state actors: Thegatethat
there is arisk of recidivismby stressing that they are behaving well in prisowd by
promising they had been taught a lesson and hatgeldaduring their prison stay. Therefore,
according to them there is no threat emanating fiteem and anxieties related to their future
stay in Switzerland are not justified. As it hagibeshown before, this line of argumentation is
mostly dismissed by migration officials and cowigh the counter-argument that first it was
just normal that a prison inmate was behaving ctigreand that second, the intention to
deport him/her was mainly based on the former belavand the threat the person
represented in the past.

Finally, the foreign nationals who risk being depdrtry to counter the arguments of
migration officials by pointing to the negative etfs and risks a forced return could have for
themselves and possibly also for the members af tamiilies. In the official responses to
migration authorities or courts, this bundle of langnts can be attributed to an alleged
violation of the principle ohon-refoulementart. 3 ECHR) which would consist of being
“subjected to torture or to inhuman or degradirggtment or punishment” if being deported.
In a few cases, which mainly concern asylum-seelétls either a pending or a rejected

request, people actually fear their life would hesitened due to the political or economic

15 This can be the case for persons whose permigpertlent on the one of the deported person, boitfats
persons who would legally be entitled to stay, Who want to live with their husband/wife or fathmother and
therefore feel forced to follow him/her.
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situation or due to insufficient medical treatmantheir country of origin. A Nigerian inmate
whose asylum request had been turned down toldh uke interview about his anxieties
regarding deportation and the resulting mentalsstreBecause there's nowhere to live, you
know. It's better | die and forget it all, prisomdaeverything. [...] You just want life
somewhere. [...] Sometime | tried to kill myself besa this one pains me.” Similar anxieties
were expressed by persons who were afraid thaisa of returning to their country of origin
they would become a victim of “honour killing” as @nsequence of their offence. A
Malaysian drug trafficker feared a second punishnf@nher offence which would consist of

being sentenced to death when returning.

Legal residents however are mostly not afraid eirthife and integrity being threatened if
they were deported. But still, the arguments th&g looth in the official communication with
authorities and in the interviews give an ideahefit numerous anxieties in relation to the risk
of being deported. Broadly speaking, they are dfodiosing their past and present life and of
losing their autonomy to decide where to likdost of them have probably been aware of
their deportability (De Genova 2002) before theyemaformed that the cantonal authorities
were trying to turn this abstract threat into riga{see Achermann and Gass 2003). However,
while the deportation order is not final many, espy second generation immigrants,
cannot believe that they would really be returredhe country of which they are nationals.
They cannot — or do not want to — believe thatdfience they had committed and for which
they were paying with their liberty would be a mado justify their deportation. In the
struggle for their future stay, they give the argmts why, according to their point of view,
returning to their country of origin cannot readolgabe expected: they would be isolated
because of lacking social bonds, would be confimigh major cultural differences, would
have no possibilities of economic reintegration awalld not know how to make a living.
What aspect is highlighted more or less of coursgedds on the individual situation and
migration history. It becomes however clear thatahxieties regarding their future which are
common to most prison inmates — e.g. what will tdey how to deal with the stigma of the
former prisonef, how to deal with liberty? — become intermingleihwthe anxieties of

having to restart their life in freedom in a plabtey do not want to go to. These aspects

1 Those foreign nationals who had not been livingSimitzerland before and who mostly did not oppase t
being deported are often doing quite well duringirtiprison stay and try to take profit of it (Ach@ann 2008).
Apart from worrying about their family members I&kehind, their main concern regarding their futisr¢hat
people at home — in certain cases including famgmbers — could get to know they had been in prison
Switzerland. The anxiety of having to be returnaasex-prisoner can be so strong that some perstnheay
would prefer to live in another country if theimfidy and community got to know.
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however are rarely mentioned when responding taatian authorities as they do not seem
to fit into the legal argumentation and proceduitleey are nevertheless reflected in interviews
and in personal conversations with prison staff pastors.

4. Uncertainty in custody blocking preparationsfor the future

The decision-making process on the future stayepodation of a resident foreign national
offender usually takes time (Achermann 2008). Athést, the decision becomes final a few
months or weeks before the end of the sentenceerbain cases, people are released before
they know if they will be allowed to stay or notdahave to await the final decision in
freedom®’ As a consequence of this long lasting procedareeyery person against whom a
deportation order is pending time in custody israbterized by a great deal of uncertainty
concerning the place where s/he will continue e hfter having served his/her sentence. As
the main objective — besides guaranteeing securibf a prison sentence is to help and
prepare the inmates to live in freedom without fferaling (so-called resocialization or re-
integration), to know where this process would tpleee is of basic importance for the penal
system as a whole and particularly for the workposon staff and for the prisoners

themselves (Achermann 2008).

As regards the foreign national prisoners, the dagefuture can have destabilizing effects
on their present and prevent them from doing intams what prison staff and penal
authorities expect them to do. Some lack motiva#ind initiative to take charge of their own
fate as long as the future place of stay is unddfiand therefore resist to any preparation for
release. Some inmates suffer particularly frompgéeding deportation order and the fear of
not being able to pursue their former life aftdease. As a consequence, they are completely
blocked in a situation which is characterized bly-gity. They do not want to think about
their future and resist to any changes in the pssgime which might help them to prepare
for the future, wherever it will take place. Thetfaf hardly being capable of influencing the
decision-making process regarding their deportatiakes them feel even more impotent and

reinforces their inactivity.

Members of prison staff are the ones most directinfronted with the worries of the

prisoners and with their reactions to their ungerfature place of stay. Depending on their

7 Certain cantons have started to revoke the suserffect of an appeal and therefore deport releas
offenders before the final decision is taken. ¥ #ppeal was accepted, the person would be alltovestenter
the country.
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conception of their job and of what they want thiage with it, they will adopt different
strategies of how to deal with these inmates. Theape is however limited to everyday
interactions within the prison. For the penal auties in charge of decisions regarding
custodial conditions and reintegration measures, uhcertain future place of stay is a
somehow bigger obstacle for a number of decisibag have to take. Any measures aiming
at concretely re-connecting inmates with life adgsthe prison — such as leaves (for some
hours or for an entire week-end, accompanied ocagrapanied), work outside prison-walls
or even jobs in the regular labour-market or th&odiation to a more open prison type —
depends among othéfon the fact if the person will be living in Switkand after release.
This criterion being undetermined causes them sameble and is also a reason of
resentment between penal and migration authorMigsobserved two different ways of how
the responsible cantonal services deal with theatdn of having to decide whether they
want to put priority on the prevention of a riskexfcape or on re-integration measures. If the
fear of a foreign national inmate escaping guitesdecisions of the penal officials, they will
opt for high security measures which aim at engutimat the sentence is served and that the
prison accomplishes its duty of keeping inmates @radecting the public. In practice this
means that while a deportation order is not fitta, foreign national will serve his sentence
without any possibility of leaving the prison tenn@aly in order to re-adapt and approach to
life in freedom. In case the person would neveeselbe staying in Switzerland, s/he would
be released without the common preparation. Thategy actually corresponds to the one
adopted by most cantons with persons whose dejortatder is already final. This means

that they are released and deported directly oahadxtremely closed prison system.

If the second option is chosen, the fear of “miggethtegration” in case the person would be
staying in Switzerland is bigger than the fear e¢agpe. According to that rationale, in order
to avoid re-offending, which could happen on thasSwvterritory if the person was finally not

deported, the foreign national follows the usualintegration steps which include a

progressive opening of his/her custodial conditidnscase a deportation order would be
issued, this process would come to a stop. Evengtihhthe short-term objectives of the two
strategies are motivated by different kind of atigee in the end they both aim at
guaranteeing the security of the Swiss public, h@weavith different means. There are no

studies whether one of them is more or less effedtiom that point of view, though. As

18 The two other main criteria are whether the peisas close social relations to persons living irit&wand
and whether penal authorities estimate that thererisk of escape (which is again dependent oaventual
deportation order). See Achermann (2008) for metaits.
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regards the effects on the foreign national inméiesever, it becomes clear that a final
deportation order and sometimes even a pending@xciades them from the benefits which a
progressive opening of their custodial conditionsld create for their reintegration and for

their well-being while in custody.

5. Conclusion

The decision-making process whether a foreign natioffender who used to be a legal
resident in Switzerland shall be deported aftezast has been conceptualised in this article
as a dynamic struggle over exclusion between si@tms and migrants concerned. Whereas
migration officials stress the threat emanatingrfra foreign national offender and his/her
continued stay in the country, the latter demonsstitaeir attachment to Switzerland and try to
neutralise the alleged threat. In most cases, fmisonal anxieties regarding the threat of
being excluded and disconnected from their presntdo not come as a priority in the
official and legally structured struggle over ddption or stay. Rather, such fears are
expressed in personal conversations. The outcowiisdb individual deportation cases and
of the national referendum on the automatic degiortaof foreign national offender
demonstrate that threat- and anxiety-related argtsrare powerful and difficult to contest.
Since they refer to what is commonly called seguthiey touch at the very basic issues both
of human life and of the responsibility of statewards their citizens.

The fact that the security concerns of the state iarmany cases accepted to be more
important and more influential than the argumertfhe foreign nationals might be explained
by the interaction of different factors. Most imfzort is probably the considerable power-gap
between foreign nationals and Switzerland as aviecgstate. It is the latter that, based on its
sovereignty, defines and applies the legal basestiying and deporting non-citizens and
that will defend public and state security with timeans at its disposal. Furthermore, in a
situation where someone violates the law, the faat the offender is a foreign national
becomes of crucial importance. At that moment, dapdity in the sense of a partial legal
exclusion which characterises the situation of mory-citizen comes to the forefront and risks
to turn form an abstract threat into real spatidi@sion. A non-member, admitted as a
“guest”, who disrespects the rules of his “hostegrefore finds himself in a weak position;
even more if respecting his/her claims would imfdy the state representatives to take the
risk of a future violation of law with possible Inas to citizens and to the state.
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In such a perspective, highlighting their stronta@iment to the state is a rather feeble
argument of foreign nationals, which only has ancieato pass if deportation is considered to
violate the human right to private and family lifea disproportionate manner. Nevertheless,
if the threat the foreign national offender represen the perspective of migration authorities
is too big, the state interest in self-preservaisonsually accepted to be more important than
the risk of separating families. In many such cadeportation orders are therefore approved
by courts. The only really powerful argument aghibging deported, which applies
irrespective of the threat the foreign nationalagned might represent, is if s/he succeeds in
proving that his/her own human security is at seginosk in case of returning to the country of
origin. Even though the absolute protection guaeahtoy art. 3 ECHR seems to prove that in
the end, the integrity of an individual is acceptede more important than potential risks to
public security and order, it is important to rechthat in practice it is rather difficult to prove

a risk of violation of the principle afon-refoulement

This difficulty is related to another aspect whadems to influence the reasoning especially
of migration officials. In a rationale deeply rodten a vision of an ideal world of liberal
democratic nation-states where every person igat&d to one state which looks after his
members, deporting a foreign national from a rangistate corresponds to sending him/her
“home”. The extensive use of the positively condatetion “home” (see also Walters 2004)
expresses that according to Swiss officials, tioé d&returning there cannot be seen as being
the cause of serious anxieties or threats or agsepting an unfair act. Far more, deportation
contributes to restore a somehow natural condiii@nthe “allocation of subjects to their

proper sovereigns” (Walters 2002: 282).

Finally, there is a more general tendency to pis®isecurity concerns which is far from
being exclusive to the issue of migration and digimn, but which influences the context in
which the different state actors take their decisiorhe importance of a “culture of control”
(Garland 2003) has grown stronger in Switzerlamgesiabout the 1990ies particularly in the
penal field, but with obvious parallels in the nagon domain. Since then, the main and
apparently logical measure adopted in order toamsdo risks and fears and to maintain
security is the spatial exclusion of the allege@dl In the case of dangerous offenders, this
implies their strict enclosure into closed detemtiacilities, in the case of unwanted foreign

nationals ordering deportation from the territ@the consequence (Achermann 2008).

Having this context in mind, it does not come asugorise that Swiss voters accepted a

popular initiative which promised to enhance sdguthrough the deportation of every
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foreign national who had committed one of the cerdefined by a broad list. One and a half
years after this vote, experts are still strugghiogv to reconcile the new constitutional article
with the principle of proportionality and with imteational law. Admittedly, it is now widely
accepted that the principle nbn-refoulemenshould keep on being an absolute obstacle to
deportation. Nevertheless, the present propositionghe implementation of the initiative
demonstrate that the perception that foreign natioffenders are in the first place a threat to
Switzerland and its inhabitants will become everrendominant® As a consequence, the
offenders’ own interests and anxieties will nottaken into account anymore at all. Whether
the new legal grounds will really increase secuaigyit has been promised by the authors of
the initiative has to be questioned though. Thadauwf the initiative, the campaign before it
was voted and the reactions to the draft law sugbasthe main objective is rather to be seen
as symbolic politics which aim on the one hand edssuring the public that the Swiss
People’s Party is defending Switzerland againstontrolled migration and unwanted
migrants. On the other hand, every foreign natidinalg in Switzerland has been reminded
of his/her deportability and that s/he risked bekngked out of the country if s/he did not

respect the rules and norms of his/her “hosts”.
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